City of Laguna Beach

AGENDA BILL
No. / /

Meeting Date:___11/20/07

SUBJECT: ORDINANCE BANNING USE OF NON-RECYCLABLE CONTAINERS BY FOOD
SERVICE ESTABLISHMENTS

SUMMARY OF THE MATTER:

The City Council, in October 2007, reviewed a framework for a single-use food container ordinance
recommended by the Environmental Committee. The City Council directed staff to develop an ordinance
that would (1) ban food service establishments from serving food in non-recyclable plastic or single-use,
expanded polystyrene containers and (2) solicit public comments on the ordinance from interested parties.

PROPOSED - The ordinance proposed by staff would take effect on July 1, 2008, and would:

1. Prohibit the use of single-use expanded polystyrene food containers and kitchen ware, and

2. Preclude the use of expanded polystyrene or non-recyclable plastic at all city facilities and related
uses, including concessions, city-sponsored events, city contractors or franchises at city facilities.

EXEMPTIONS - The draft ordinance provides exemptions for food service establishments
demonstrating an undue economic hardship in complying with the ordinance or situations where no
reasonable, available alternative exists to eliminate using expanded polystyrene or non-recyclable plastic
food containers.

ENFORCEMENT - Enforcement of the ordinance would involve a written notice for the first violation,
followed by administrative fines of $100, $200, and $500 for subsequent violations.

PUBLIC INPUT - Staff solicited input from the Environmental Committee, Chamber of Commerce,
Visitors Bureau, and the California Restaurant Association. A meeting was also held that was attended by
representatives from the restaurant association and plastic manufacturers association. No objections to the
ordinance were made, although it was requested the City provide more trash cans, recycling bins, and
rigorous anti-littering enforcement.

RECOMMENDATION: It is recommended that the City Council: 1) Introduce an ordinance that
amends Title 7 (Health and Sanitation) to add a Chapter titled “Disposable Food Containers” which
establishes regulations for the use or sale by food establishments of single-use food containers made from
expanded polystyrene or non-recyclable plastic; and 2) ask the City Clerk to read the title of the ordinance
and approve a motion to waive further reading and pass the ordinance to second reading.

Appropriations Requested: $ Submitted by: WW

Michael Phillips, Environmental Specialist

Fund: Coordinated with:
David Shissler, Director of Water Quality

Approved: /W 1 %

City Manager

Attachments: Draft Ordinance




ORDINANCE NO.
AN ORDINANCE OF THE CITY OF LAGUNA BEACH AMENDING
MUNICIPAL CODE SECTION 7 REGARDING THE SERVICE OF
POLYSTYRENE AND NON-RECYCLABLE PLASTIC SINGLE-
SERVICE CONTAINERS BY TAKE-OUT FOOD SERVICES

WHEREAS, on April 23, 2007, the Environmental Committee conducted a legally
noticed public hearing and, afterward reviewing and considering all documents, testimony
and other evidence presented, voted to recommend that the City Council approve

amendments to the Municipal Code; and

WHEREAS, on November 20, 2007, the City Council conducted a legally noticed
public hearing and has reviewed and considered all documents, testimony and other

evidence presented; and

WHEREAS, the City of Laguna Beach has a duty to protect the natural

environment, the economy, and the health of citizens; and

WHEREAS, expanded polystyrene foam is a common environmental pollutant as
well as a non-biodegradable substance that is commonly used as food service ware by food

vendors operating in the City of Laguna Beach; and

WHEREAS, expanded polystyrene foam material easily breaks into smaller pieces
and is so light that it floats in water and is easily carried by the wind, even when it has been

disposed of properly; and

WHEREAS, marine animals and birds often confuse expanded polystyrene foam
material for a source of food and the ingestion of expanded polystyrene often results in
reduced appetite and nutrient absorption and possible death buy starvation of birds and

marine animals; and




WHEREAS, there are several alternatives to expanded polystyrene food service

containers available from existing food packaging suppliers; and,

WHEREAS, it is the City’s desire to reduce the amount of beach litter and marine
pollution and to protect local wildlife, both of which increase the quality of life for Laguna

Beach residents and visitors,

NOW, THEREFORE THE CITY COUNCIL OF THE CITY OF LAGUNA

BEACH DOES ORDAIN as follows:

SECTION 1. Chapter 7.05 is hereby added to the Laguna Beach Municipal Code

as follows:

Chapter 7.05
Disposable Food Containers

Sections:

7.05.010 Definitions

7.05.020 Food Packaging Prohibitions for Disposable Food Service Ware
7.05.030 Exceptions

7.05.040 Enforcement

7.05.010 Definitions

“City Facilities” means any building, structure or vehicle owned, leased or operated
by the City of Laguna Beach, its agents, agencies, departments and franchisees.

“Customer” means any person obtaining prepared food or beverages from a restaurant
or retail food vendor.

“Disposable food service ware” means all single-use disposable products for serving
or transporting prepared food or beverages, including without limitation takeout foods
and/or leftovers from partially consumed meals prepared by a restaurant or food vendor.
Disposable food service ware includes containers, bowls, plates, trays, cartons, ice chests,
lids, straws, forks, spoons, knives, and other items and utensils.

“Food vendor” means any restaurant or retail food vendor located or operating within
the City of Laguna Beach.

“Non-Recyclable Plastic” refers to any plastic that cannot be feasibly recycled by a
municipal recycling program in the State of California, including polystyrene and
expanded polystyrene.




“Polystyrene foam” means and includes blown polystyrene and expanded and
extruded forms (sometimes called Styrofoam, a Dow Chemical Co. trademarked form of
polystyrene foam insulation), which are thermoplastic petrochemical materials utilizing a
styrene monomer and processed by any number of techniques, including without
limitation fusion of polymer spheres (expandable bead polystyrene), injection molding,
foam molding and extrusion-blown molding (extruded foam polystyrene). Polystyrene
foam is generally used to make cups, bowls, plates, trays, clamshell containers, meat
trays, egg cartons, and ice chests.

“Prepared food” means food or beverages served, packaged, cooked, chopped, sliced,
mixed, brewed, frozen, squeezed or otherwise prepared on the food vendor’s premises or
within the City of Laguna Beach. Prepared food may be eaten either on or near the
premises, also known as “takeout food.”

“Recyclable food packaging” means any food packaging including glass, cans,
cardboard, paper, or other items which can be recycled, salvaged, composted, processed,
or marketed by means other than land filling or burning, whether as fuel or otherwise so
that they can be returned to use by society.

“Restaurant” means any establishment located within the City of Laguna Beach that
sells prepared food for consumption on, near or off its premises by customers.
Restaurants for purposes of this Chapter includes itinerant restaurants, pushcarts and
vehicular food vendors as those terms are defined in Chapters 7.04.

“Retail Food Vendor” means any store, shop, sales outlet or other establishment,
including a grocery store or a delicatessen, other than a restaurant, located within the City
of Laguna Beach that sells prepared food.

7.05.020 Food Packaging and Sales Prohibitions for Disposable Food Service
Ware

(A) Retail Food vendors are prohibited from dispensing prepared food or beverages
to customers in disposable food service ware made from expanded polystyrene foam or
non-recyclable plastic.

(B) Retail Food vendors are prohibited from retail sales of expanded polystyrene
foam or non-recyclable plastic products used as disposable food service ware.

(C) All city facilities, city-managed concessions, city-sponsored events, city,
permitted events and all franchisees, contractors and vendors doing business with the
City are prohibited from using disposable food service ware made from expanded
polystyrene or non-recyclable plastic within the City of Laguna Beach.

7.050.030 Exceptions

(A) Containers, plates or trays for raw, butchered meats, fish and/or poultry sold
from a butcher case or similar retail appliance.

(B) The City Council, or its appointee, may exempt a food vendor or retail food
vendor from the requirements of this Chapter for a one-year period upon a showing by




the applicant that the conditions of this Chapter would cause undue hardship. An “undue
hardship” may consist of:

(1) Situations unique to the food provider where there are no reasonable
alternatives to expanded polystyrene or non-recyclable plastic food service ware and
compliance with this Chapter would cause a severe economic hardship to that food
provider;

(2) Situations where no reasonably feasible available alternative exists to a
specific and necessary expanded polystyrene or non-recyclable plastic.

(C) A food provider granted an exemption by the City must reapply prior to the end
of the one-year exemption period and demonstrate continued undue hardship, if it wishes
to have the exemption extended. Extensions may only be granted for intervals not to
exceed one year.

(D) An exemption application shall include all information necessary for the City to
make its decision, including, not limited to documentation showing the factual support
for the claimed exemption. The City may require the applicant to provide additional
information to permit the determination of facts regarding the exemption application

(E) The City Manager or his/her designee may approve the exemption application in
whole or in part, with or without conditions.

(F) Supply and services procurement in a situation deemed by the City Manager or
his/her designee to be an emergency for the immediate preservation of the public peace,
health or safety, city facilities, food vendors, city franchises, contractors and vendors
doing business with the City shall be exempt from the provisions of this Chapter.

7.05.040 Enforcement and Notice of Violations

(A) The City Manager or his/her designee shall have primary responsibly for
enforcement of this ordinance and shall have authority to issue citations for violation of
this Chapter. The City Manager or his/her designee is authorized to establish regulations
or administrative procedures and to take any and all actions reasonable and necessary to
further the purposes of this chapter or to obtain compliance with this chapter, including
without limitation inspection of any vendor’s premises to verify compliance in
accordance with applicable law.

(B) Anyone violating or failing to comply with any of the requirements of this
chapter or of any regulation or administrative procedure authorized by it shall be guilty of
an infraction.

(C) The City Attorney may seek legal, injunctive, or any other relief to enforce this
Chapter and any regulation or administrative procedure authorized hereby.

(D) The remedies and penalties provided in this Chapter are cumulative and not
exclusive of one another.




(E) Administrative Remedies.

(1) For the first violation, the City Manager or his/her designee, upon
determination that a violation of this chapter has occurred, shall issue a written
warning notice in the form of a Courtesy Citation to the food provider that will
specify the violations and the appropriate penalties in the event of future violation.

(2) A fine not exceeding one hundred dollars ($100) for the first violation
following the issuance of a warning notice.

(3) A fine not exceeding two hundred dollars ($200) for the second violation
following the issuance of a warning notice.

(4) A fine not exceeding $500 for the third and any subsequent violation that
occurs following the issuance of a warning notice.

(5) Fines are cumulative and each day that a violation occurs shall constitute a
separate violation.




